Item 12

SUPPORTING DOCUMENT No. 8

Comparison of Riverside County MS4 Permits
from Three Regional Boards

A document presented to the Regional Board on February 11, 2004.
A summary and table comparing the requirements contained in the MS4 permits issued to
Riverside County by the Colorado River Basin Regional Board, the Santa Ana Regional
Board, and the San Diego Regional Board (including the current and tentative permits).
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used. This could lead 1o a less stringent interpretation of MEP and, therefore, less stringent permit
requirements. The Santa Ana Regional Board’s acceptance of Riverside County’s previous
implementation of the DAMP is a prominent example of this. Order No. R8-2002-0011 acknowledges
that the Permittees have made progress during the first and second term permits in implementing
storm water regulations and that the continued implementation of the DAMP, dated 1993, will be
adequate. The San Diego Regional Board, however, finds the DAMP inadequate to meet the MEP
standard and that, as determined by a program evaluation conducted in November 2002, Permittees
in the Upper Santa Margarita Watershed area have made insufficient progress towards implementing

the DAMP and other permit requirements.

Santa Ana Regional Board Exempts the Permittees from Certain Discharges into the MS4

The Santa Ana Regional Board does not hold the Permittees responsible for discharges that are
outside of their jurisdiction or control. The Receiving Water Limitations (RWL) language in Order No.
R8-2002-0011 allows the Permittees to notify the Santa Ana Regional Board of exceedances of water
quality standards that are solely due to discharges that are outside the Permittees jurisdiction or
control, and they are not required to address these exceedances through the iterative BMP
implementation and reporting process (Sections D.1 and D.6). According to Finding No. 14 of Order
No. R8-2002-0011, the Permittees lack jurisdiction or control over discharges from agricultural
activities, open space, state and federal facilities, utilities and special districts, tribal lands, wastewater
management agencies, point and nonpoint source dischargers with other permits, automobiles, brake
pad wear, tire wear, runoff from lawful application of pesticides, and nutrient runocff from agricultural
activities. The RWL language used in Regions 7 and 9 contains no such exemption. The San Diego
Regional Board finds that Permittees cannot passively receive and discharge pollutants from third
parties (Tentative Order No. R9-2004-001, Finding 18). By providing free and open access to an MS4
that conveys discharges to waters of the U.S., the operator of an MS4 that does not prohibit and/or
control discharges into its MS4 essentially accepts responsibility for those discharges. Further, the
San Diego Regional Board recognizes that pesticides, brake and tire wear, automobiles, and other
human activities are contributors to common pollutants of concern in urban and storm water runoff
and must be addressed through the Permittees’ storm water management programs. For example, if
a Permittee in the San Diego Region becomes aware of an exceedance of a water quality standard
for copper that was a result of brake pad wear, Permittees are required to comply with the RWL
language and implement appropriate BMPs to reduce or control pollutants from brake pad wear.
Similarly, the Colorado River Regional Board recognizes that metals, petroleum products, PAHS,
synthetic organics, and nutrients are included in the most common categories of pollutants in storm
water, and it does not state that activities that generate these pollutants are beyond the Permittees’
ability to control (Order No. R7-01-077, Finding 20).

Comparison of Riverside Counry MS4 Permits from Regions 7,8 and 9 2
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Santa Ana Regional Board Allows Flexibility in Legal Authority and Discharge Prohibitions

Instead of requiring Permittees to establish legal authority to control specific types of discharges, like
Regions 7 and 9, the Santa Ana Regional Board allows Permittees to propose control measures in
lieu of prohibiting these discharges (Order No. R8-2002-0011, Section V.F). The Order only requires
Permittees to “consider” specific non-exempt discharges when reviewing their ordinances.
Furthermore, the Santa Ana Regional Board includes car washing fundraisers, waters not otherwise
containing waste, and additional exemptions recommended by the Permittees in the list of discharges
that need not be prohibited (Order No. R8-2002-0011, Section I.C). Not prohibiting these discharges
is inconsistent with the federal NPDES regulations at 40 CFR 122.26(d)(2)(iv)(B)(1).

San Diego Regional Board Emphasizes Pollution Prevention Over Regional Treatment

The Santa Ana Regional Board promotes the use of downstream or regional treatment in place of
pollution prevention and on-site BMPs. Also, Order No. R8-2002-0011 requires Permittees to assess
their MS4s and evaluate opportunities to configure and/or reconfigure channel segments to function
as pollution control devices (Section IX.E). These requirements encourage stream channel
modification and in-stream treatment of urban runoff, which the San Diego Regional Board does not
allow (Tentative Order No. R9-2004-001, Finding 16). The Tentative Order strongly emphasizes
pollution prevention and BMP implementation prior to discharge to waters of the U.S., consistent with
EPA and State Board guidance, because it is a crucial step in creating and maintaining efficient and
effective long-term pollution control. Similarly, the Colorado River Regional Board recognizes that the
most efficient and cost effective methods to reduce poliutants is to incorporate BMPs in developments
during the planning phase (Order No. R7-01-077, Finding 23).

Numeric Sizing Criteria

Currently, none of the Regional Boards are requiring numeric sizing criteria for post-construction
treatment BMPs. The Regional Boards have been allowing the implementation of Supplement A to
the DAMP, which requires the implementation of “appropriate” non-structural and “routine” structural
BMPs at all new developments.’ QOrder No. R8-2002-0011 allows the continued implementation of
Supplement A for 20 months, after which, Permittees must submit a Water Quality Management Plan
(WQMP). The WQMP is intended to address regional and sub-regional BMPs, and to provide
guidelines for site-specific post-construction BMPs, but numeric sizing criteria are not required.
Therefore, Permittees in the Santa Ana Region will be able to approve a regional and/or in-stream
treatment facility instead of on-site pollution prevention and treatment control BMPs designed to treat
a specific storm event. Also, the post-construction requirements in the Santa Ana Region do not

apply to ministerial projects. Tentative Order No. R9-2004-001 requires Permittees to incorporate

' The San Diego Regional Board conducted a program evaluation in November 2002 that revealed that none of the Permittees had been
requiring post-construction BMPs.

Comparison of Riverside County MS4 Permits from Regions 7,8 and 9 3
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specifically sized post-construction treatment control BMPs in all priority new development and

redevelopment projects, regardless of whether or not they require discretionary approval.

Comparison of Riverside County MS4 Permits from Regions 7.8 and 9
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